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" Application of Corputer Inquiry and Title I

BEFORE THE N
FEDERAL COMMUNICATIONS COMM]SSION
L Washmgton, D C. 20554

: »In"the Matter of e
' ':Petttion of BeliSauth Teleeommumcatlons, Inc.

For Forbearance Under 47 U:S.C. § 160(c) From WC Docket No.

B v Common-Carnage Reqmrements '

| PETITION FO FORBEARANCE |
Pursuant to 47 USC.§ 160(c), BellSouth respectfully requests that the Comm:ssmn k

B exerclse its ‘statutory authonty. - -1ndeed its obhgatlon —to forbear ﬁ-om applym‘g Computer o :

Inquzry requlrements to the extent they requlre ILECs to tanff and offer the transport component -

‘ 'l ' of thelr broadband servu:es2 ona stand-alone basns and totake serwoe 1tself under those same
| terms and condltxons (as well as related Part 64 accountmg req\nrements dlscu55ed below)

‘ BellSouth further requests that the Commlssmn forbear from all Title It eommon—camage

- requlrements that might otherw1se apply to ILEC broadband transmission so that BellSouth and " :

| other w1rehne oompetltors can respond in a timely fashlon to the market by prov1dmg both

' 'wholesal_e and retail customers with the specific products that they desire.

! See Final Decision and Order, Regulatory and Policy Problems Presented by the

" Interdependence of Computer and Communication Services and Facilities (Computer 1), 28
F.C.C.2d 267 (1971); Final Decision, Amendment of Section 64,702 of the Commission’s Rules
and Regulations (Computer II), 77 F.C.C.2d 384 (1980) (“Computer II"); Report and Order,
Computer III Further Remand Proceedings: Bell Operating Co. Provision of Enhanced
Services; 1998 Biennial Review — Review of Computer III and ONA Safeguards and

. Requirements, 14 FCC Red 4289 (1 999) (colleetlvely the “Computer Inguiry”).

2 For purposes of this petition, BellSouth uses “broadband” to refer to technologles that are
capable of prov1dmg 200 Kbps in both directions. These semeee include hlgh-speed Internet
access provided using DSL technology.



. ; | SUMMARY

As the Comm1ssmn 1tself has acknowledged, the Computer Inqu:ry requlrements are

=y . vestlges of a tlme when “very dlﬁ‘erent legal technologrcal and market clrcumstances presented

s ;"themselves

,’3

The “core assumptlon underlymg the Computer Inqutries was- that the telephone P

k "‘.network is the pnmary, 1f ot excluswe, means through whlch mformatlon service provrders can .‘] R

- obtam access 1o customers Indeed, Computer I itself stnessed that 1t ‘was prermsed on the :

e behef that the natlonmde “teleeommumcatlons network” was the excluswe “bulldmg block” -

o needed “to perform mformatmn processmg, data processmg, process control and other

v 'enhanced semces "

- That fundamental prer.mse is 1nva11d in today s broadband market. The: Comm:ssron s

B own statlstlcs demonstrate that w1re1me networks are not the excluswe or even the pnmary

' means by whrch consumers obtam broadband access to the Internet and other mformatlon '
_servrces On the contrary a majorzty of consumers recewe broadband servxce from sources other
than w1rehne prov1ders According to a Comrmssmn report 1ssued just thls June, more than 63

- _percent of residentnal and sma]l-busmess customers rece_lymg 200 kbps in one drrecuon su_bscnbeu_ _ |

" to cable rnodem, as opposedto just 34 percent that rely on wire]ine DSL.® Of customers that o

3 Notice of Proposed Rulemaking, Appropriate Framework for Broadband Access to the Internet
_ over Wireline Facilities; Universal Service Obligations of Broadband Providers, Computer III
Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 .
Biennial Review — Review of Computer IIl and ONA' Saﬁguards and Requzrements, 17 FCC Red
- 3019, 3037, 935, (2002) (“Wirelinie Broadband NPRM).

4 Id at 3037, 9 36.
* Computer 11, 17 F C.C.2d at 420, 1{ 96.

§ See Report, High-Speed Services for Internet Access: Status as of December 31, 2003 Table 3,
Chart 6 (FCC Wireline Competition Bureau June- 2004) (“Htgh-&)eed Services Report™),
available at http://www.fcc.gov/Bureaus/Common_Carrier/Reports/F CC-
State_Link/IAD/hspd0604. pdf


http:/lwww.fcc,govlBureaus/Common_CafiierCC

receive more than 200 kbps in both directions, 85 percent use cable modem, Wh‘_.ilél"(;hly_ 13} T
percent use wireline DSL r | S

Moreover, as discussed further below, cable modem is not the' only alternauve platform |
Rather, broadband service can be, and mcreasmgly is being, provided over wu'el&ss, satelhte and |
power-line platforms. In sum, as the Comm1ss1on rightly explamed several years ago,' ‘.‘the onc- . -
wire world for customer access appears to no Ionger be the norm in broadband semces markets '
as the result of the development of intermodal competition among multlple platforms mcludmg -
DSL, cable modem service, satellite broadband service, and tcrrestnal and mobllc wlreless,_ o P
services.” |

Because the market for broadband tfénsmiésién is s0 competitive’, the Coﬁiﬁﬁé’éiﬁﬁ has
expressly concluded that neither Computer Inqulry network-sharing reqmrements nor common— |

carriage obligations should apply to market-leadmg cable modem prowders The Commissmn : »

held that it “would be inconsistent with the public interest” and “disserVe the go_,alg of Sjec_:tlon - |
706" to require cablé modem providers to complf with this Coﬁputer Inq.uiry‘ réduifénient, and
tﬁus that it would affirmatively waive those obligations even if they applied to cable prov'idcrs;g
The Commission thus flatly refused to mandate whﬁt it aptly termed the “radlcal s_l#Qe'r_y”
required by the Computer Inquify rules to the market leaders i,n‘broadba'nd serwces

The Commission likewise noted that cable compénies were engaging. in.negotiated :

private-carriage arrangements with ISPs, and it did not require them to transform those pfferings‘

7 See id,, Table 4, Chart 8.

% Notice of Proposed Rulemakmg, Review of Regulatory Requirements for Incumbent LEC
Broadband Telecommunications Services, 16 FCC Red 22745, 22747-48, § 5 (2001)

® Declaratory Ruling and Notice of Proposed Rulemaking, Inguiry Canceming High-Speed
Access to the Internet over Cable and Other Facilities; Internet over Cable Declaratory Ruling;
Appropriate Regulatory Treatment for Broadband Access to the Internet over Cable Facilities,
17 FCC Red 4798, 4826, § 47 (2002) (“Cable Modem Declaratory Ruling”) (emphams added).
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o mto common-eamage servrees sub]ect to Tltle I Moreover, the Comnussron tentauvely

N ‘concluded that, even 1f Trtle II apphed to cable modem semces, it would exemse 1ts forbearance_

o ) authonty as. to alI Trtle II obhgatrons The Commrssxon _]ustrﬁed that result by explatmng that

" cable modem servree is stlll in its carly stages; supply and demand are still evolvmg, and _
B | ‘ i bseveral nval networks provrdmg residential hrgh-speed Intemet access are st111 developmg ”“ :
| | | The bottom lme aecordmgly, is that today the market leaders are not burdened w1th |
| relther Computer Inqwry or Tltle II obhgatmns Both law and sound pohcy require the

i VComrmssron to at long 1ast put wireline prov1ders on the same footmg If itis unnecessary to

: nnpose Computer Inqwry or T1tle I obhgatlons on the majonty provxders of broadband serVIce R

2 to ensure Just reasonable and nondlsenmmatory rates and praeuces 1t cannot possrbly be the

case that 1t is necessary to 1mpose such obhgatrons upon mmonty provrders The Comrmssron is
. 7 -eommttted to. adoptmg a “ratronal framework for the regulauon of competmg services that are
: proV1ded via dlfferent teehnologtes and network arehltectures”'2 and to guaranteemg that all
‘ h “broadband services . exlst ina mlmmal regulatory envrronment" that will promote[]
| ‘ 1nvestment and mnovatlon in a compet1t1ve market nl3 Tn eonﬂlet w1t11 those establxshed
' regulatory goals however wrrelme provrders remain subject to the very obhgauons that the
,. Commxssron has concluded are not only unnecessary, but also contrary to the publ_xc interest m |
.the case ot’ the market leaders Wireline provide‘rs, moreover, are saddled with these - |

requirements despite the fact that this Commission has long had these issues before it in 1ts

0 See id, at 4830-31,955.

Y Id at 4847-48, §95.

2 1d at 4802, § 6.

B 14 at 4802, § s (mternal quotation marks omxtted)
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. pricing cornpetmon ﬁ-orn wrrelme provrders if they drd not have to absorb these costs

Wireline Broadband NPRM, and even though t‘ne courts have recogmzed that lrke servrces R
- should be treated alike. | |

. The current upsrde-down state of affarrs is not only grossiy mequrtable, tt ls‘also usmg i

contmumg consumer harm BellSouth estrmated that it spent $3 50 per. customer per month in’ -

2003 to compty with the Compurer Inquiry requrrements for broadband consumers. Thrs amount Y

: represented costs that v were directly attributable to comphance wrth Computer lﬂqa I’y -;-‘ ;

obhgatrons Those expenses translate drrectly mto hlgher costs for consumers And those hrgher_i"f,

costs affect not only consumers of w1relme services who are paymg more than they should for

| these services, but also consumers of other competrng services, who would beneﬁt from greater o

Moreover BellSouth’s and other ILECs’ 1ncent1ves to invest in new. technologles are darnpened 3
by the need to spend substantlal amounts of money to conﬁgure those factlttres so that they can
support stand—alone tra.nsrmssron services offered on a common-camer basrs even 1f there 1s no o
market for that stand-alone tanﬁ‘ed service. Thus as drscussed in the’ attached Fogle Aﬁidavrt,
: BellSouth thus must incur costs to engmeer its network to support products that consurners may |
not want. . o

The Commission’s failure to act promptly on these matters aﬂ‘er ratsmg them in the a
Wireline Broadband NPRM — which was tssued more than two-and-a-half years ago may relate : N
to the Ninth Crrcurt’s decision in Brand X Im‘ernet Services v. FCC 345 F. 3d l 120 (9th Crr
2003), petirions for cert. pending, No. 04-281 (U. S filed Aug 27, 2004). But Brand X cxphcrtly :
declined to address the Computer Inquiry reqmrements Ltkewwe even 1f the Supreme Court

denies the Commission’s petrtron for certlorarl or affirms the Nmth Circuit in: that case, that sull

14 See Brand X, 345 F. 3d at1132n.14 (dechmng to consider issues under the Computer Inqwty
or regarding private carriage).



. _': would not affect thlS Commrssron s ab111ty to forbear from i 1mposmg Trtle II obhganons as the

S Comnussron has a]ready tentatrvely concluded it should do for cable modem provrders

| ;Accordmgly, there is no bamer to. thrs Comrmssron aetmg now to provrde the rehef that has long :
5 been warranted for wrre]me broadband providers. :
| Nor can there be any drspute that the cntena for forbearance are ‘satisfied. here Nelther
L ‘_thel Camputer Inqulry requu'ements nor T1tle I common-camage obltgatrons are necessary to
ks ensure Just reasonable and nondrscnnnnatory rates and terms of service for ILEC broadband
| ‘servrce because the competltlve broadband market already serves that T purpose And as
” Ij dlscussed above far from protectlng consumers or berng necessary to serve the pubhc mterest,
. ’the current rules harm consurners byi nnposmg unnecessary costs and mhtbrtmg broadband |
| mnovatlon and deplOyment For these reasons and others drscussed below, the Comrmssxon :
“ should promptly grant the long-overdue relief for wrrelme provrders requested by thls petmon "
L BACKGROUND - |
A._ | The Computer Inquu;v Servrce Unbundllng Requrrements

Although the Commrssron decrded in Computer II that enhanced services (referred toas’ B

-“mformanon services” under the 1996 Act) should remain free from common-carrier regulatlon e

it also 1mposed a series of obligations on the wireline common carriers that own transrmssmn o

facilities and offer enhanced services. Of partrcular relevance here, the Comrmssron held that :

,those carriers must make that underlymg transmission available on a stand-alone basis pursuant -

toa tariff and acquire such transmrssron for therr own enhanced services offerings under that
same tariff, As the -Comrmssron explamed.m Camputer I

[b]ecause enhanced services are dependent upon the common carrier »

offering of basic services, a basic service is the building block upon which

‘enhanced services are offered. Thus those carriers that own common
carier transmission facilities and provide enhanced services, but are not

-6



subject to the separate subsidiary requirement, must acquire tanSmﬂsion
capacity pursuant to the same prices, terms, and condxtxons reﬂected m -
- their tariffs when their own facilities are- utlhzed

As the Comm1sswn explamed in 2002 “BOCs that prov1de mformatnon servwes are

required to offer the transm1sswn component of the mformatlon ser\nee separately pursuant to _

tanff and must also acqun'e such transmission for thelr own mformatlon servme oﬁ'etln" ‘
. pursua.nt to theu' tariff,” | | |
B. The Development of the Broadband Market s -
At the t1me of the Computer u (and even the Computer III) orders thene was nothmg £

resemblmg today’s broadband market. Rather, the Computer Inquzry orders Were premssed ‘on.":"_ o

the use of a wircline network that was “Opumlzed pnmanly to carry voice trafﬁc and
narrowband data apphcatlons, such as vo:eemaﬂ 17 The capabnhties of broadband networks )
“were scarcely cons1dered when the Compurer Inquny was begun sl
" Moreover, and more important for present purposes the Computer Inqulr:v orders vrere
_ grounded not only in the assumption of a narrowband worid but also ina narrowband world m )

’ thch a telephone hne was the sole mechamsm for transmlttmg mformauon servnces “[T]he

core assumptton und__erlymg the Computer Inquiries was that the telephone network is _tbe :

15 Computer 11,77 F.C.C.2d. at 474-75, § 231.

16 Wireline Broadband NPRM, 17 FCC Red at 3040, § 42; see also Memorandin Oplmon and
Order, and Notice of Proposed Rulemaking, Deployment of Wireline Services Offering Advanced
Telecommunications Capabllzry, 13 FCC Red 24011, 24030-31, 1! 37 (1998) (noting “that BOCs
offering information services to end users of their advanced service offerings, such as xDSL, are
under a continuing obhgatlon to offer competing ISPs nondlscnmlnatory access to the
telecommunications services utilized by the BOC information services”). ,

' Wireline Broadband NPRM, 17 FCC Red at 3037, 1{ 36.
18
Id.



g "‘. : pnmary, 1f not excluswe means through which mformatton service provrders can obtam access .. -

B fto customers ”19

As broadband has developed it has become clear that w1rehne alternatlves are not the :

- '7exc1us1ve or even the pnmary broadband transrmssron mechamsm for mfonnatron semce

‘ -provrders to reach thelr customers On the contrary as broadband has grown, cable provrders

" have con51stently served more customers than have w1relme provrders in accessmg the Intemet . _

" , _-_Aecordmg to the Commrssron 5 data, at the end of 1999, there were approxrmately 1 8 rmlhon L
. .'_'_: .hrgh-speed lmes used to serve residential and small-busmess customers of those 1.8 mllhon "

:ilmes, 1. 4 mrlhon lmes were served by cable operators whrle Just 292 000 lmes were served by |

§ ADSL provrders | - n
e Recent data from tl'us Comm1ssron show that cable contmues to dommate the market
- Accordmg to the latest Hzgh-Bpeed Services Report as of December 2003 cable controlled |
nearly two-thrrds of all high- speed hnes provrded to remdentlal and small-busmess customers z
As of the end of 2003 cable providers served 16.4 rmlhon lines to remdentml and small-busmess '
'customers, while ADSL provlders served 8.9 million lmes, and satelhte andl wireless provxder.s_’ ‘.

'_served.‘ 342,000 lines.”® As of that same date, cable also coritltolled approximateiy 85 percent of

19 Id
2 See H:gh-Speed Services Report, Table 3.

2! See id  Another 48,000 lines were served by other wireline technologles or ﬁber See id
n
See id.

B See id., Table 3, Chart 6. Another 310, 000 lines were served by other wireline technologres or -
- fibet, See id. - ‘



L 'the most raptdly growmg segment of mass-market advanced services lmes those capable of ,

) over 200 kbps in both dn‘ectlons

Even more current mformauon demonsu'ates that cable has contmued to maintain 1ts lead '

S ﬁover DSL through the second quarter of 2004 despxte s1gmﬂcant pnce decreases by DSL ,
Ui 'prov1ders B the ﬁrst half of 2004 both cable and DSL each added 2 m:lhon new subscnbers, . ‘_ ;

| endmg the month of June wnth 16.9 illion and 113 mllhon subscnbers respectwely %,

L Cable a]so contmues to lead DSL in terms of avatlablhty and penetratton Cable modem '

o servu:e 1s now avatlable to more than 85 percent of all U S. households," and, by the end of
2004 wdl be avatlable to 90 percent of U.S. households 2 Four of the largest cable compames ; =
_ (Comcast, Tune Wamer Cox and Cablewsxon) now make cable modem semce awulable to .

- between 95 and 100. percent of then homes passed » and between 25 and 36 percent of these

u See zd | Table 4, Chart 8. Residential and small-business hlgh -speed hnes cepahle of over 200 -

kbps in both directions represented 89 percent of all residential and small-business high-speed

lines added in 2003, and 92 percent of all high-speed lines capable of over 200 kbps inone i
-dlrectlon added dunng that same penod -See 1d Tables 14

25 5ge, e.g7, John Hodulik & Aryeh Bourkoff, UBS, High-Speed Data Update for 1004: DSL
_ Net Adds Greater Than Cable for First Time Ever at 1 (May 21, 2004) (“Cable continues.to

control the market for broadband with 60% share.”); Glen Campbell et al., Merill Lynch In- f’ |

‘depth Report, Everything over IP at 2 (Mar. 12, 2004) (“Thanks to price-cutting, DSL made '

modest inroads into cable’s dominant position in the U.S. market.”),. avazlable at

' http {/Iwww.vonage.com/media/pdf/res | 03 12_04.pdf.

- 77 See National Cable & Telecommunications Association, Broadband Serwces (Sept. 23, 2004), S
- available at http://www.ncta. com/Docs/PageContent. cﬁn?page1D=37 see also Jeffrey Halpern
et al., Bernstein Research Call, Broadband Update:- DSL Share Reaches 40% of Net Adds in -

26 See Michael Rollins et al., Citigroup, Telecom Tidbit: Updanng HSI Share Analyszs for . |

Recent 2Q Results at 4 (Aug. 16, 2004).

4Q. .. Overall Growth Remains Robust at 1 & Exh. 6 (Mar. 10, 2004) (“Mar. 2004 Bernstein

" Broadband Update™) (cable broadband available to 92 3 percent of total cable homes passed)

28 See Mar. 2004 Bernstein Broadband Update at 7.

? See, e.g., id. at 7 & Exh. 6 (reporting cable modem avallablllty at 98.5 percent for Time

‘Warner, 97.7 percent for Cox, 100 percent for Cablevision, and 87.3 percent for Comcast whtch

is adding almost 3.5 million homes passed in 2004).

"




compenies’ video subscribers now receive cable modem service.’® The Bell operatmg :
companies, by contrast, cuncntly make DSL available to about 75-80 pcrceni"of 'thei’r horric’E‘ =
» passed,3l and only between 9 and 17 percent of their res:dennal voice subscnbers takc DSL =
Cable modem service is avadable in vnrtually all of the same markets where DSL is |
prov1ded JP Morgan has estimated that no more than 5 percent of U.S. households would be' g L "
able to receive DSL but not cable modem by the end of 2003 * The actual number may well be -
even lower today, given that JP Morgan assumed that cable modem service would bc ava:lable to .
only 76 percént of all U.S. households as of year-end 2003 whereas the actual total today is A
somewhere between 85 and 90 percent. | n
Finally, as the Comrmssmn itself stressed in July 2004, “[b]roadband Intemet access -
services are rapldly being devc!oped or provided over technologies orher than v\nrehne and cable, |
such as w1re1ess and powerline.”> For instance, the Commission has estimated tha! re31dcnbal_ - .

fixed wireless Internet access is available in counties that contain appfoxiniatelyo_z "m'_illliph B

30 See Aryeh Bourkoff & John Hodulik, UBS, High-Speed Data Update for 4903 Gemng
Ready for Cable Telephony at 8, Chart 6 (Mar. 11, 2004). :

3! See Mar. 2004 Bernstein Broadband Update at 7 & Exh. 7 (reportmg DSL avaﬂabﬂlty 75
percent for SBC, 80 percent for Verizon, 74 percent for BellSouth and 45 percent for Qwest)

* Hodulik et al., UBS, High-Speed Data Update for 1004 at Chart 4.

3 See Jason Baz.met et al., JP Morgan, Broadband 2003: Deflation Looms and Marlcer Shares
Wili Skift, Fig. 9 (Dec 5, 2002)

3 See id

35 Notice of Proposed Rulemaking and Declaratory Ruling, Communications Assistance for Law
Enforcement Act and Broadband Access and Services, 19 FCC Red 15676, 1 37 n.82 (2004)
(emphassis added); see also Kathleen Q. Abernathy, Commissioner, FCC, Promoting the
Broadband Future, Keynote Address at Supercomm Conference at 2-3 (June 22, 2004) (“Asa
result of the consumer benefits and efficiencies, wireline telecommunications carriers, cable
operators, wireless carriers, satellite operators, clectric utilities, and others are racing to build out
broadband networks.”), available at http: /fhraunfoss fcc.gov/edocs _pubhclattac!nna\‘»ch/DOC-
248688A1.pdf.
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o people or 22 percent of the U S. populatron ‘The uational trade -associatiou for fixed wireless

e jprowders has stated that “approxlmately 1,500-1, 800 [Wn'eless ISPs] already are provrdmg

L semee to approxnmately 600 000 subscnbers in the U. S w1th subscnbersmp expected to double. R

= ‘.,by the end of 2003 and reach nearly 2,000, ooo by the end of 2004. 37 As the chmrman of that .

L assoclatton has noted “[w]xreless ISPs have rolled out broadband service in wrtua]]y every state L o

- : of the umon and in hundreds of rural and metropohtan markets ereless has boldly |

a5 , .become the natton s thn'd p1pe for last-mﬂe access. 8

Satelllte is another altematrve that has begun a resurgence As one mdustry observer has e

| noted, “satelllte broadband w1ll be on the upswmg aga.m m 2004 -5 One of the two mam

bmadband satelhte prowders Hughes Network Systems reported 180, 000 customers for 1ts

' ‘36 See Elghth Report, Implementatlon of Sectzon 6002(b) of rhe Omnibus Budget Reconcihanon
- Actof 1993, 18 FCC Red 14783, App. A, 14882 n.709 (2003).. '

37 Comments of the License-Exempt Alliance at 3, Revision of Parts 2 and 1 5 of the v
o Commlsszon s Rules to Permit Unlicensed National Information Infrastructure (U-NII) Devzces
- _in'the 5 GHz Band, ET Docket No. 03-122 (FCC filed Sept. 3, 2003), available at R
‘http: //gullfossz fec. gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdfé&id_ document=6514784221

- (citing Alvarion, Inc., The License-Exempt Wireless Broadband Market at 8 (Apr. 2003)). The - .

Commissien’s own Hzgh-Speed Services Report counts only 309,006 high-speed lines provrded
- through satellite or fixed wireless as of June 2003, but this is likely due to the fact that many
fixed wireless lines are provided in rural areas by small providers. As the Commission notes,.
“we do not know how comprehensively small providers, many of which serve rural areas with
relatively small populatrons are represented in the data summanzed here » Hzgh-.Speed Serwces
Reportat2. :

3% WISPs Buck Investment Trends, ISP-Planet (Nov. 12, 2002) (mternal quotatlon marks
omitted), available at http /Iwww.isp-planet.com/rescarch/2002/ve_trends_021112html.

3 Roger Brown & Jeff Baumgartner, Smooth Sailing or the Perfect Storm?, CED (Jan. 1, 2004)
available at http://www.cedmagazine.com/ced/2004/0104/id1.htm; see also ISCe Panelists See -
Big Satellite Broadband Growth Potential, Satellite Week (Aug. 25, 2003) (“Mlchael Agnostelh
SES Americom vp-business strategy, said that for the first time DBS TV services cost less .

‘than cable TV. “There’s no reason satellite broadband can’t cost less than [DSL or cable

‘modem],’ he said: ‘The technology is ' well positioned to hit the cost pomt and performance pomt
that consumers are lookmg for. ’”)

-11-



DIRECWAY service as of year;end 2003 In Octaber 2003, MCI began reéelﬁ}igﬁﬁdghe ; L SE

that “[w]ith today’s broadband satelhte technology - youcan connect remote employees an‘

offices wuelessly whtle expenencmg the same advantages that many ten'estn al Optxons 0_» S

company has mtroduced new hardware and service offenngs targeted at mass-market customers L

that oﬁ’er lower prices and higher speeds than were prevrously avallable

Additionally, as the Commission has noted power lines have enormous broadband

- potential: “[W]e believe that these new systems, known as Aceess broadhand over power lme or. S o

Access BPL, could play an important role in provrdmg addmonal competltxon m tbe oﬂ'ermg of '

broadband services to the American home and consumers, and in bringing Internet and hrgh— :

® See DirecTV Group Inc., Form 10-K (SEC ﬁled Mar 17, 2004) (resrdenttal and small
office/home-office customers in North America), available at - '

http://www.sec. gov/Archrves/edgar/data/944868/000l 193 12504044 1 94/0001 193 125-04-0441 94-
index.htm. -

1 See MCI, Enterprzse Internet Broadband Satellite Corporate avarlable at o
hitp:/global. mei.com/us/enterprise/internet/broadbandsat/..

42 Id

3 See Starband To Emerge from Bankruptcy Protection by Month's End, Satelhte Week (Nov
24,2003) (“Starband is expeeted to emerge from bankruptcy protection late this month with a
revamped sales staff. . . . Starband has 38,000 subscribers, havmg lost 2,000 since ﬁlmg for
bankruptcy proteetlon in U.S. Dist. Court, Wilmington, Del., in May 2002. .

4 See, e.g., StarBand Press Release, StarBand Launches New 481 Residential Semce (July 15
2004) (StarBand’s 481 Residential service “provides ... . the satellite industry leading upload .
speeds at an affordable monthly fee ranging from $69.99 to $89.99 per month based on term
commitment length™), available at http://www.starband. eomlwhatts/pressreleases/OT 1504.asp; -
StarBand Press Release, The Satellite Internet Industry’s Fastest SOHO Upload Speed — Up to
256 Kbps (Aug. 19, 2004) (StarBand’s new 484 Small Office service provides download speeds

of up to 1 Mbps, with upload speeds up to 256 kbps), available at .
http://www.starband. com/whatts/pressre!eases/ﬂSl 904. asp

-12-


http://global.mci.com/us/enterpriselintemet/broadbandsatl
http://www.starband.com/whatis/pressrele7

L '_speed broadband access to rural and underserved areas: n4s The Commission i'eoently edopted :

rules to encourage the dcvelopment of broadband over power lmes, wh:le safeguardmg exlstmg

o ,hccnsed semces agamstmterfere:nce'“s

e -:: R C The Commusmn’s Coneluslon That Neither Computer Inqmry Networkr-
' * Access Requirements Nor Title IT Common—Camage Dunes Should App]y to
Market—Leadmg Cable Provulers o
In March 2002 the Comm1ssmn 1ssued an order addressmg the’ same 1ssues pnesented S

: here as, apphed to oable modem prov1ders After acknowledglﬂg that, “thl'OUShO“t the bnef

-~ hlstory of the resmentlal broadband busmess, cable modem has ‘been the most w1de1y subscnbed

e to technology,” the Comrmssmn concluded that, asa matter of both law and sound pohcy, cable : ’:' .

provxders should not be subJect either to Compurer Inquiry network-access requlrements or T!tle o

3 II common-carrier regulauon

The Cotmmss:on ﬁrst charactenzed the Computer Inqmry obllgatlons at issue here as.
requlnng “radxcal surgery kel Those orders, the Commsslon explamed reqture a prov1der to :
‘ “extra ”a telecommumcetxons service from “every mformatlon serv1ce” and to subjeot that
 service to the cOmmon-camer reqmrements of Tltle I "

' The Com:mssxon then ooncluded that not only did these Compurer Inqulry reqmremenbs -

- not apply to cab]e promders evenif they offered local exchange services, but also and more _

_1mportantly for preseut purposes - that, even if they did apply_, the Commission would waive” “ '

'45 Nonee of Proposed Rulemakmg, Carrier Current Systems, Includmg Broadband over Power
‘Line Systems, 19 FCC Red 3335, 3336, § 1 (2004). '

46 See FCC News Release, FCC Adopts Rules for Broadband over Power Lines To Increase .
 Competition and Promote Broadband Service to All Americans (FCC Oct. 14, 2004), available
at http:wwhraunfoss.fec.gov/edocs_public/attachmatch/DOC-253125A1 pdf
Y Cable Modem Declaratory Ruling, 17 FCC Red at 4825, 1 43.

B
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them as “inconsistent with the pubiie interest.”* The Comnnssmn explamed that Mposmg such o

arule even on the prov1ders of the majorlty of broadband services was not necessary and ould Lot e

dJscourage facilities-based competmon in both. voxce telephony and hlgh-speed semces , Snchz:, S
| a result wou]d “dxsserve the goal of Sectxon 706 that we encourage the deployment on e
,reasonable and timely basis of advanced telecommumcanons capablhty to’ all Amencans
utilizing . . . measures that promote competmon in the local telecommumcauons market or othe;' |

regulatmg methods that remove barners to infrastructure mvestment ’”5' In sum, apphcatlon of o

the Computer Inquzry rules to cable compames would be “moons1stent w1th the pubhc mterest ”52 :, 8
The Commlssmn also noted that a leadmg cable prowder (Tlme Wamer) had reached
agreements with an 1ndependent ISP (Earthlmk) to provnde a retml cable modem semce 53 'I'he
Comrmssxon concluded that such an offenng constltuted private camage because Time Warner |
was “deterrmmng on an individual basis whether to deal with partlcular ISPs and is in eaeh case .5 o
dec1dmg the tefms on » which it will deal th.h any partlcular ISP The Commlss:on took no
steps to require Time Warner to offer thls transnnssmn subject to the common-eamcr | L
' requlrements of Title II and further concluded that; “to the extent that other cable prov1ders elect | o
to provide pure telecommunications to selected cllents with whom they deal onan mdmduallzed g

basis, we would expect their offermgs to be private carrier service.”™

“ Id. at 4825-26, 9 45.

%0 See id. at 4826, 9§ 46-47."

* 1d. at 4826, 47 (quoting 47 U.S.C. § 157)
52 Id

- % See id. at 4828-29, 1 52.

5 Id at 4830, 9 55.
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L Ftnally, the Comm:ssnon tentatively held. that, even if Tltle II dld apply to these market

; ,leaders, 1t would exerclse the same forbearance authonty at 1ssue here to excuse cable prowders .

" Jfrom these requlrements The Comrmsswn “tentatwely conclude[d] that the pubhc mterest

" 'would be served by the umform natlonal policy that would result from the exerctse of
L forbearance” from T1tle II 56 “We also belleve that forbearance would be m the pubhc mterest
8 f‘beeause cable modem servrce is strll in its early stages supply and demand are strll evolvmg and‘ :

o _-_several nval networks prov1d1ng res1dent1al high- speed Internet access are still developrng S

' g ; The Comrmssron stated that those same factors led 1t to beheve that “enforcement of Tltle II

provrsrons and eomrnon carner regulatron is not necessary for the protectron of consumers or to S |

ensure that rates are _]l.'lSt and reas0nable and not un]ustly or unreasonably dlscnrmnatory I
In Brand X, the Nmth Cn'cutt reversed the Commtssron s determmatmn that cable |

, rnodem servrce consrsted exclusrvely of an mformatlon semce and had no telecommumcatlons
service component ® This decrston has been stayed pendmg the Supreme Court’s drsposmon of .
-the: petmon for certloran ﬁled by the Commission and the Umted States.5° Even astde ﬁ'om the

- stay, by 1ts terms the Nmth C1reu1t’s decision’ drd not affect the Commtssron s concluswn that

the apphcatton of Compurer Inquvy requlrements would be contrary to the pubhc tnterest,

_ d1d it affect the Cornrmssron s authonty to forbear from applymg Title I common-camer

regulatlons to any hlgh-speed provrders

%6 Id at 4847-48, 9 95. -

T 1d
B
59 See 345 F.3d at 1132. : : . _
60 See Stay Order, Brand X Internet Servs V. FCC Nos. 02-70518 eral. (9th Clr Apr 9, 2004)
8! See id 'at 1132 n.14.
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e . mscussmN

= A . Section 10 Fortlfied Here By Section 706 Requlres The Commnsslon To
* Forbear Whien The Regulatory Rules Are Unnecessary And Impede
Deployment ' .

Congress speclﬁed that thls Comrmssron “shall forbcar from applymg any regulatron or o

' "any provrsron of the Ac 1f three related criteria are rnet.62 Those cntena are that ‘

| (l) enforcement “i§ not necessary to ensure that. the charges practrces classlﬁcatlons or.

-l 7 regulatrons” are “Just and reasonable and not unjustly and unreasonably drscnmmatory

- (2) enforcement 1s not “necessary for the protectlon of consurners and (3) forbearance 1s |

o - “consrstent wrth the publlc 1nterest w63 Sectron 10 thus requ.lres the Comrmss:on to “reduce the L

regulatory burdens on a carrier when competmon devel ops or when the F CcC determmes that

relaxed regulatlon is m the pubhc interest. 64 In Chamnan Powell’s words “[t]he statutc makes

L clear (through mcmdarary section 10 forbearance [and other mechamsms]) that Congress has

dectded that rnarkets should rcplace regulatxon except where actually necessary to protect o
| ,‘consumers or to mamtam just, reasonable and nondlscnmmatory rates terms and condmons 55

| The Comrmssron s obhgatron to forbear is all the more clear in thrs context, in hght of
| the exphclt congressronal Judgment reﬂected in sectlon 706.0of the 1996 Act Sectron 706
_estabhshes thls‘C_ommrssmn s duty to “remcve barriers to infrastructure mvesnnen ” in order.to
“‘promot'e”_ broadband 'competition. As the Commission ias explained, section 706 “directs the

. Commission to use the authority granted in other provisions, including the forbearance authority a

62 47 USC.§ l60(a) (emphasis added)
63 Id
% 141 Cong. Rec. s7ss7 (daily ed. June7 1995).

5 First Report and Order and Further Notice of Proposed Rulemakmg, Truth-in-Billingand - .
"Billing Format, 14 FCC Red 7492, 7566 (1999) (Separate Statement of Commissioner Mlchael
K. Powell, concurring) (emphasxs added) :
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under section 10(a), to encourage the deployment of advanced services. ol Accordmgly, Just as B R

the Commission relied upon section 706 in determining that it would not be appropnate to apply : |
the same reqmrements at issue here fo cable modem prov1ders,67 that provision foruﬁes the
conclusion here that forbearance is requn'ed for the wireline H_._.ECs that compveteyylth.ﬂ:.ose cab_le -
providers. | | -

B. The Requirements For Forbearance Of The Cangputer Inquuy Tariff'mg And .
Service Unbundling Obligations Are Met '

All three requlrements for forbearance are easily satxsﬂed asto the Camputer Inéolry s :
requxrement that ILECs engage in the “radical surgery” necessary to offer the transmmslon . ; |
component of every information service they provide as a tariffed, stand-alone ) o
telecommunications service offering and to buy that transmission under the terms and coodiﬁooe
of that tariff. o

Fxrst enforcement of these requlrements is not necessary to ensure that rates are Jost and, |
reasonable or that carriers do not engage in unjust or unreasonable dlscnmma,tlon In thls regard
the Commission, in granting prevmus forbeararice petltlons has already estabhshed the key
point. In language clear as sunhght the Commrsswn has stated that “competmon 1s the most
effective means of ensuring that the charges, practices, classxﬁcatlons and regulatlons w:th
respect to [a telecommumcauons serv:ce] are just and reasonable, and not unmstly or

unreasonably discriminatory.”®*

66 Memorandum Opinion and Order, and Notice of Proposed Rulemakmg Deployment of
Wzrelme Serwces Offering Advanced Telecommumcatzans Capability, 13 FCC Red at 24044-45
v 69.

7 See Cable Modem Declaratory Ruling, 17 FCC Red at 4826, 47,

68 Memorandum Opinion and Order, Petition of U S WEST Communications, Inc. for a
Declaratory Ruling Regarding the Provision of National Directory Asszstance, 14 FCC Red-
16252, 16270, § 31 (1999) (“Directory Assistance Order”)
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That 1ns1ght resolves this issue. There can be no drspute tha1 ‘vigorous mtermoda]

e competrtlon ex1sts in’ broadband service that is in no way dependent on the CO”’P"W" Inqutry B

o - reqmrements As demonstrated in detail above at pages 9-12 the Comrmssron s.own stanstrcs _ o

f demonstrate that cable modem has always been the market leader and that it oontmues to have a R

o -':srgmﬁcant ma_]onty of the customers In addition’ to cable other mtermodal competxtors

'_ ; '(mcludmg those usmg w1reless, satelhte and power lme broadband platforms) are also elther

o pro i dmg SIgn]ﬁcant competlttve altematlves or are porsed to do so in the near ﬁlture In such a :

o : competmve envrronment,” “regulation is not needed to encourage oompetmve pnees ”‘9

Indeed in 12 related eontext the Commrssron rehed heavﬂy on the exrstence of
eompetltzon in the Trzenmal Rewew Order in declrmng to reqmre unbundhng of most
, 'broadband facrlmes As the Comrmssron explamed there cable has a “leadmg posrtlon in the '

. marketplace,” is the “most wrdely used means by whrch the mass market obtams broadband

o semce and “continues to outpaee” wrrelme broadband in terms of growth n The exrstence of

| ; ,that compentron made 1t unnecessary to reqmre wrrehne provrders to share their network

: facrlmes 1n order to spur competrtxon The D.C. Crrcult afﬁrmed the Commlssron 5 deregulatory _ | R

conclusron on that pomt and particularly emphasrzed that it “agree[d]” that regulatlon was not

| necessary because “robust mtermodal competrtron from cable providers — the exrstenee of whlch

' 69 Order and Notice of Proposed Rulemakmg Comsat Corp. Petition Pursuant to Secnon 1 O(c)
*of the Communications Act of 1934, as amended, for Forbearance from Dominant Carrier
- Regulation and for Reclassification as a Non-Dominant Carrier, 13 FCC Rcd 14083
- 14148, 9 131 (1998) (“Comcast Order”).

o Report and Order and Order on Remand and Further Notrce of Proposed Rulemakmg, Review -
of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Red

16978 (2003) (“Triennial Review Order™), vacated in part and remanded, United States Telecom B

Ass'nv, FCC 359 F.3d 554 (D C. Cir. 2004) (“USTA IP”) (subsequent history omitted).

" See, e.g., id. at 17151-52, 1 292 (hrghlrghtmg the extent of intermodal competition and
stressing that “broadband services are provided in a competitive marketplace ").

™ Id. at 17135-36,9 262, 17151-52 1292.
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is- supported by very strong reoord evidence, mcludmg cable’s maintenance of 8 broadband

market share on the order of 60% - means that even if all CLECs were dnven from the. ’

broadband market, mass market consumers wzli still have the beneﬁrs af competltton belw en. o

cable provrders and ILECs.’ w13

The ernpmcal evrdence rnoreover demonstrates that the exrstenee of thxs stgmﬁ_

mtermodai competrtron has had precrsely the eﬁ'ect that one wouId expect it has ensured that S

consumers have had the benefits of rates that dre just, reasonable and not unreasonab y

drscrumnatory As demonstrated in pnor ﬁlmgs, mtermodal competrtron has Ied to a’ ‘price o

war{]” in whrch wrrelme competrtors have reduced rates and cahle compamee have responded ; e

~ with promotxonal and targeted price reductrons and, more broadly, have mcreased datalspeeds‘

lthat effectively oﬁ'er consmners more bandwrdth at a lower pnce than those operators prevmus

offermgs | . L LT
Analysts expect all of these trends to contmue with the market betmmmg mereasmgly

cornpetmve and prroes droppmg even further " Deutsche Bank, for example, expects the eable .

mdustry “to lower basic pricing very close to the $30 level in reasonably short order w76 In sum, SRR

as the Commrssron recently concluded: “[T]he compemwe nature of the broadband market

' mcludmg new entrants usmg new fechnologres is drwmg braadband prowders to oﬁfer

™ USTA 11 359 F.3d at 582 (emphasis added).

7 See Competition in the Provision of Voice over IP and Other IP-Enabled Services at App A,
Table 4, attached to Letter from Evan T. Leo, Kellogg, Huber, Hansen, Todd & Evans; P.L.L.C.,
to Marlene H. Dortch, FCC, WC Docket No. 04-36 (May 28, 2004); UNE Fact Report 2004 at -
App. A, Table 4, attached to Letter from Evan T. Leo, Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C., to Marlene H. Dortch, FCC, WC Docket Nos. 04-313, et al. (Oct. 4, 2004)

75 See, e.g., Richard Bilotti ef al., Morgan Stanley, Broadband Update Tieririg Srrategies atd
(Apr. 12, 2004) (“[O]ur forecasts assume that cable modem prlomg declmes from an average of :
$40 in 2003 to approxrmately $34-36 longer term.”). '

% viktor Shvets et al., Deutsche Bank Securities Inc., Wireline Services; DSL A Reversal of
Fortune at 4 (May 4, 2004).
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Sk mcreasmgly faster servrce at the same or even Iower retaxl pnces U For all these reasons, the

| Commxss:on s conclusmn that competltron is better than regulatlon in assurmg Just, reasonable

o - and not unjustly dascnmmatory rates: apphes with- great foree to the present context

Even beyond tlns evrdenee moreover the Commlssxon ] conelusmn in the Cable Modem . L

S o b Declaratary Rulmg that it- would waive the Computer Inqmry reqmrements 1f they apphed to ‘: el

ok cable modem prowders neoessanly leads to the conclusxon that these same reqmrements are not o |

5 : necessary here to ensure Just reasonable and not unjustly drscnmmatory rates and practlces If'v S

‘ ' 'consumers do not need the majonty prov1ders to open therr lmes to 1ndependent ISPs in order to L

' ensure ]ust reasonable, and nondxscnmmatory rates and practtoes it cannot possnbly be the case o :

) that lt is necessary that the mmonty prowders open thelr lmes to ensure the same thmg
| Indeed on tlus and the other quesnons posed here, the Commrssmn has a legal obhgatlon B E
| to reach the same deregulatory conclusron for wlrelme provxders that it dld for cable compomes

' When in the past the Comrmssmn has lost sxght of the core pnnclple that like servmes should be

. treated alrke the courts have intervened. For msta.nee, when the Commlsswn sought to regulate- i

_ PCS. serv1ces d1fferently from cellular services, the Sixth Cmeult reversed the Commlssron, :
_ explammg that “[1]f {PCS] and Cellular . . . are expeeted to compete for customers on price, . .

qualrty, and servrces, what dxfferenee between the two services justifies keepmg the

o structural separatlon rule mtact for Bell Cellular providers?” " ™ Becsduse the Commrssmn |

: pr‘ovided “no answer to this questton‘, other than its raw assertion that the two industries are -

different,” its decision could not be sustained.” Just so here, where cable modem servicesare -

n Fourth Advanced Service Report, 2004 FCC LEXIS 5157, at* 12,
™ See Cincinnati Bell Tel. Co. v. FCC, 69 F.3d 752, 768 (6th Cir. 1995).

'™ Id; see also GTE Midwest, Inc. v. FCC, 233 F.3d 341, 343-44 (6th Cir. 2000) (affirming
Commission decision on remand from Cincinnati Bell to impose separate affiliate requirements
on ail local telephone companies providing any kind of commercial mobile radio service).
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competmg agamst wireline broadband services. In sucha s:tuatlon both 1aw and po (' reqmre -

that competing provnders be subject to the same obhgatmns regardless of the teehnologms-they' T

Second far from being necessary for the “protectlon of consumers, the Camput
Inqun:v rules afﬁrmanvely harm consumers by raising costs and 1mpedmg competmon
mvestment 7 | l | -

BellSouth has prevmusly demonstrated to the Cormmssmn that the Camputerfnquny
costs that can be quantlﬁed and that are duectly atmbutable to comphance W1th Camputer

Inquiry obllgat]ons amounted to approxunaxely $48, 3 m:lhon in 2003 whlch 15 about'$45 28 of v

yearly cost per end-user customer utilizing BellSouth’s broadband network 5 These‘ costs rmse f.f o

, prices not. only for.consumers using wireline breadband, but als_o for cable _mﬁe_m custq mers bY : | _- .
« creating a pricing umbrella that diniinishes cdmtﬁeﬁtive pressure on cable ratein 'I'hecosts e
imposed by the Computer Inguiry reqmrements stem from both network demgn mefﬁc1enc1es

that BellSouth must endure to ensure compllance w1th those requlrements and from addltlonal B

mfrastructure and operating costs unposed by them,®

80 See BellSouth Ex Parte, Appropriate Framework for Broadband Access to the Internet aver
Wireline Facilities, WC Docket No. 02-33 (FCC July 10, 2003), available at i

http://guilfoss2.fec. gov/prod/ecfs/re&xeve cg:?nauve or _pdf—pdf&xd documenﬁé514285333
Fogle Aff. 11 7-11.

8! In the Cable Modem Declaratory Ruling, the FCC recogmzed the various types of eosts caused
by the “radical surgery” required by the Compurer Inguiry regime: .
The multiple-ISP environment requires a re-thinking of many techmcal : .

operational, and financial issues, including implementation of routing techniques

to accommodate multtple ISPs, Quality of Service, and the compensatlon, billing,

and customer service arrangements between the cable operator and the ISPs. .
While much more could be said regarding these issues, it is clear that they center -~ -
around the difficulties of trymg to modify a service demgned to be provisioned by -

a single cable modem service provider to allow the prowsxonmg of cable modem
service by multiple service providers.
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To take Just one example of these kinds of costs unposed by these requu'ements '

'BellSouth has created a Regronal Broadband Aggregatxon Network (“R.BAN”) product One " ) |

St ‘i ISP had expressed an mterest in purchasmg a morc efﬁcrent broadband mformauon semce

i '_ arrangement that mcluded reglonal traﬂic aggregatron and protocol conversmn Nevertheless |

PR and desplte the f act that no other company has expressed mterest in obtaining the basic » |

e , 'transrmssmn underlymg thls RBAN offermg, BellSouth was reqmred by exlstmg Computer ;

‘,;‘Inquiry rules to make several changes to its tanﬂ' and its network systems to support the

R development and competxtwe posrtxon of such a pure transmlss:on product"2 The two-year delay |
. m BellSouth’s ab1hty to develop RBAN was due i in large part to t.hese klnds of regulatory »
“"burdens R ‘_ R s |
| Moreover, because of the Computer Inquzry requlrements all enhancements to RBAN
.have had to be accomphshed in two stages BellSouth must first make the underlymg tanﬂ'ed
_ transmxssron functlonahty avarlable to all ISPs and then develop t.he correspondmg non-regulated .

,enhanced service oﬁ'enng Thus in the past year, Be]lSouth has rolled outa number of

E enhancements armed to meet the needs of its wholesale ISP customers Thls two-stage process l S

- created con_slderabledelay in developmg new ' products. Specrﬁeally, éven though- BellSouth had "-"._ T

tariffed its 256 kb DSL service in August 2003, it was only able to make available its RBAN

Cable Modem Declaratory Ruling, 4 29. Presently, BellSouth must engage in this series
of “re-thinking” every time BellSouth considers offermg a new broadband service or -
modifying an existing broadband service.

82 Bel1South had to make repeated minor changes to its tariffs and technical pubhcatlons in order -

to-develop RBAN. Because these changes were made to services in a non-revocahle tariff, = - -
BellSouth would be required to support the tariff changes even if the planned RBAN offering did . -

not succeed in the marketplace. ‘Forcing regulated portions of a new enhanced service offering to. - L

be tariffed along with all of the associated long-term costs reduces BellSouth’s willingness to’
ihnovate and invest in future enhanced service offerings. In addition, these required tariff -
changes send signals to competitors that harm competition. See, e.g., Comcast Order, 13 FCC
Red at 14118, §.66. . ’
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| : servrce in May 2004 (a delay of more than six months) Due to mcreased competrtwe pressure

_ f»by cable compames rollmg out hrgher-speed cable modem servrces, and by utrhzmg the

i : functronallty gamed wrth the development of the 256 kb semce within RBAN BellSouth was '

o f:'able to compress the trmmg gap betwecn the tanffed avarlabrhty of its 3 Mb DSL semce and 1ts o

o : avarlab:hty in, RBAN to Just over three months That delay harms consumers and serves no vahd o

o ‘- regulatory purpose, on the oontrary it snnply has allowed the dormnant broadband provrders . i

% ; (cable compames) addrtlonal tlme to increase thelr lead over BellSouth

Just as w1th the Computer Inquzry requuements the related Part 64"3 rules pose o -
o srgmﬁcant regulatory burdens Ifthe Commrssron requires. BellSouth to allocate costs pursuant -
_to Part 64 for broadband mformatlon servrces it would place BellSouth at very burdensome -
B g regulatory odds wrth other provrders, mcludmg the dommant cable modem provrders »
| Part 64 was an outgrowth of the Computer Inqutry proceedmgs “ Ifa company elected
7‘ to provrde enhanced semees through an mtegrated operatlon, as opposed to a separate aﬂ'rhate
) the Cornrmssron beheved there was a potentral nsk that the ILEC could subsrdrze the non- '
‘regulated operations wrth the regulated operatrons Thrs nsk, however, was 1dent1ﬁed at a tlme |
when ILECs were subject to rate-of-retum (also referred to as eost-plus) regulatxon for customer -
 rates. |
| To alleviate this problem,v tlre Commission'promulgated Part 64.900 cost allocation' B 8
. | requirements. -Th_eser'ule_s esmntially_reduire ILECs:to'allocat'e costs between regulated »

-operations and non-regulated operations on the basis of direct assignment when possible; All

' a347CFR.§64900etseq
84 Report and Order, Separation of Costs of Regulated Telephone Service from Costs of

' Nonregulated Activities; Amendment of Part 31, the Uniform System of Accounts for Class Aand - .~

Class B Telephone Companies to Provide for Nonregulated Activities and to Provide for

‘Transactions Between Telephone Companies and their Affiliates, 2 FCC Rcd 1298 (1987) (“Jomt B o

~ Cost Order™).
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